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PRELIMINARY STI^TF.MENT 

Sandy Frank Program Sales, Inc. (Frank) wishes to 
respond to the Brief of Petitioners Warner Bros, et al. (Warner) 
because it misstates the record—and thereby seeks to influence 
the outcome of this proceeding in an improper direction. 

Frank does not disagree with much of the legal argument 
under Point 11, which is addressed to the invalidity of the 
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exemptions grafted onto PTAR I—'^in favor of children's, 
documentary, and public affairs programming. VJe do disagree 
with its characterization of parts of the PTAR III decision at 
pp. 26 to 31.—We also object to its effort (Point III) to 
extend the argument to the bans on off-network programs and 
feature films. The latter are not accomplished by the imper¬ 
missible device of narrow exemptions, but are achieved simply 
by virtue of the basic exclusion from access time of anything 
other than local programming or new syndication programs never 
carried by a netv/ork. Off-network reruns and feature films are 
therefore in a completely different category and do not come 
within the argument based on the impropriety of the Commission's 
establishment of favored program categories. 

Our principal objection is to Points I and IV, in 


1/ For brevity's sake, we will refer to the three Commission decisions 
dealing with the Prime Time Access Rule—and the form of the Rule 
adopted in each—as follows: 

PTAR I refers to Amendment of Part 73 of the Cormnlsslon's Rules 
and Regulations With Respect to Competition and Responsibility 
in Network Television Eroadcastinr, , 23 FCC2d 382 (1970), 
modified on reconsideration, 25 FCC2d 318 (1970). 

r-TAR II refers to Consideration of the Operation of, and Possible 
Changes in, the "Prime Tire Access Rule," Section 73.658(k) of 
the Commission's Rules , 4A FCC2d 1081 (1974), r econsideration 
denied , 46 FCC2d 1013 (1974). 

PTAR III refers to Conside r ation o f t he Operation of, and Possible 
Changes in, the Prime Time Access Ru le, S73 . 658(k) ot the 
Commission's Rules , FCC 75-67, released January 17, 1975, 

40 F.R. 4001. This is the order under review. 

_2/ Thus it refers to "Preferred Game Shows" at p. 27 when it is clear 
that the Commission docs not like such programs, although It Joes 
permit their broadcast in access time. 
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which Warner seriously distorts the purposes of PTAR I, and 
then tries to argue that—measured against the improper objec¬ 
tive it sets up—the Rule has failed and should be abandoned. 

This is completely in error. 

It should also be noted that while VJarner states (p. 6) 
that "Frank produces two game shows ", the truth is a little 
more complex than that—which doesn't trouble VJarner here any 
more than in other parts of its Brief. Frank is not a pro¬ 
ducer but is, instead, a distributor or syndicator of programs 
to local stations. In some cases it acquires rights to 
existing programs—in others, it cooperates with those planning 
to produce new programs, assisting them with the early stages 
of the project and undertaking to handle the distribution of 
the final product. It was in business for over ten years 
before PTAR I v/as adopted, and during that time has distributed 
a variety of programs--travel programs, outdoor adventure 
programs, game shows, off-network reruns, cartoons and other 
programs. Last season it distributed the two game shows to 
which Warner refers. It makes no apologies for its involve¬ 
ment with gam.e programs. They are much more varied than 
VJarner—and the Corranission—recognize, and do not involve the 
sex and violence to which so many people object in the net¬ 
work programming produced by Warner and its allies. See 
Frank's Reply Comments, October 10, 1974, pp. 30-38. Be that 
as it may, Frank is involved for the upcoming 1975-1976 tele¬ 
vision season with tv/o entirely new, non-game program.'!, which 
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are cf nctv;ork quality and involve, budgets a good deal higher 
than many access programs. e is a variety program featuring 
the popular young entertainer, Bobby Vinton, to be produced by 
Allan Blye and Chris Beard, who have been nominated for more 
than 25 Enjr.y awards and were responsible for the original 
Smothers Brothers Shov;, the Andy VJilliams Show , the Sonny and 
Cher Show , and the Glen Campbell Summer Show . The other—which 
may have to be deferred because of the Court's denial of a 
stay—is a non-violent Western for family viewing, " Butter ¬ 
field and V7ells Fargo" , starring Dale Robertson (perhaps the 
most important actor involved in access programming) and to be 
produced by a company with an outstanding record with this 
kind of programming. 

Frank has thus added to the diversity of sources 
involved in the production/distribution of programming for 
access time—and is involved in an endeavor to add diversity 
of programming as well. 

I. Point I Of The Brief Of Warner Bros., et al . 
rs~Based Largel y On D i stortions Of The 
Record And Should Be Disregarded . 

While carefully avoiding actual misquotation of the 
record (or, indeed, any direct quotation at all), Warner 
quite blatantly seeks to create the impression—as the basis 
for its argument against the Rule itself as distinguished 
from the exceptions engrafted on it by PTAR III that the 
Commission's principal purpose in the original enactment of 
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PTAR I was to ir.iposG a predetermined program diversity on 

television and to improve the quality of television programs. 

Such v/as not the case. The record of the original proceeding 

leading to the adoption of the Rule makes it obvious that the 

interpretation Warner seeks to impose upon PTAR I is completely 

3/ 

wrong and misleading. 

A. Warner's Distortions of PTAR I 


Typical of these purposefully misleading statements 


are the following: 


(1) "Although originally passed in 1970 to increase diversity 
of prograraning, the FCC itself concedes that it has 
decreased diversity." (Brief, p. 3) 

(a) "But now the FCC admits that PTAR has caused a 

decrease in diversity of program choices for millions 
of Americans for four years." (Brief, p. 12) 

(3) "However, [the Court] was willing to allow the FCC's 
test. . .in light of the Commission's forecasts that 
the overall diversity of programs for the public 
would be enhanced. The FCC had repeatedly predicted 
that this would take place (23 FCC2d 382, 396-397, 

400; 25 FCC2d 318, 325-26)." (Brief, p. 13) 

(4) "But, contrary to its original hopes in 1970, the FCC 
last year candidly admitted before this Court in the 
NAITPD case that PTAR had created 'the present reality 
of deteriorating diversity in programming' and that 
'the disappointing fact is that this [PTAR] has not 
resulted in diversity of program choices to the 
public'.* 


* FCC Brief, April 1, 1974, at 18, 25." (Brief, p. 14) 




_3/ PTAR I, 23 FCC2d 382, 394-397, 400. See quotations and discussions 
below. 

_4/ The FCC did not admit this—its counsel wrote it in a brief. It is 

well established that counsel for an agency cannot add (lootnote cont.) 
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(5) FCC paaucd PT^VR to prouiote diveit.ity. This 

Court upheld it on the basis of the FCC's predictions 
ot diversity. Last year, the FCC told this Court the 
rule decreased diversity. The Conir.ission cannot now 


4/ (footnote cont.) to, or detract from, what the agency itself has done 
formally In its decisions and orders. The Commission was recently 
faced, in a totally different context, with a claim that it was 
bound by vi-.nt its General Counsel had said in a brief filed in 
defense of another Comirission order. The agency disposed of this as 
follows: 

"Bell argues in this proceeding that the Commission's brief 
in the Ninth Circuit in Washington Utilities and Transporta¬ 
tion Co i: .nlssion v. FCC , No. 71-2919 (argued February 15, 

1973), took the position that 'only local loops to the premises 
of the specialized carriers' customers were contemplated in 
Docket No. 18920.' (Bell Br. at 20.) In that case, which 
is on review of the Commission's Specialized Common Carrier 
Services decision, the Commission's brief did contain language 
which suggests that local loop service to a customer's 
premises was at issue there. Such a suggestion docs not take 
fully adequate account of the reach of our decision. The 
Commission's brief did not address the interconnection issue 
directly, however, because that issue was not raised in the 
petitions for review. We hereby instruct our counsel to 
forward a copy of this order to the Ninth Circuit to dispel 
any ambiguities that brief may have created." ( Bell System 
Tariff Offerings . 46 FCC2d 413, at 425, Note 14, 1974). 

Since then the Ninth Circuit has affirmed the Commission's decision 
there in question in a decision issued January 20, 1975. The 
Commission, in PTAR III, recognizes that "a body of new syndicated 
programming, which independent stations may use as well as affiliated 
stations" has, in fact, developed. (Par. 16—40 F.R. at 4003). The 
statements Warner quotes from counsel's brief in the NAITPD case simply 
represented an excess of zeal in arguing his side of the case—for 
a Commission far different from che one which had adopted PTAR I. 
Unfortunately, in the process he did not properly reflect the true 
character of the Commission's PTAR decision—as is pointed out In 
detail at pp. 8-18 below. In contrast to the analysis there, counsel's 
brief referred to diversity of sources only once (p. 4) and then com¬ 
plained of the Rule's failure to produce program diversity some nine 
times. The most serious lapse occurs on p. 16, where the following 
appears: 

"It was the Commission's hope when it adopted the rule in 1970, 

'that diversity of program ideas [would] be encouraged by 
removing the three network funnel for this half hour of pro- 
gramtiing.' 23 FCC2d at 395. By giving producers the opportunity 
to develop 'their full economic and creative potential,' the 
Commission was attempting to serve 'the public (footnote cont.) 
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pr-jfess its inability to gauge diversity. If it cannot 
r.easuie diversity, it should not have passed the rule 
in the first place." (P.rief, p. 20). [While this does 
not use the words "program" or "programming" in con¬ 
nection with its references to diversity, it is clear 
from the immediately preceding material that Warner is 
again claiming that the Commission adopted PTAR I in 
order to promote program diversity.] 

(6) "”aving promised in 1970 to take imrr.cdiate remedial 

I ' ion if the experimental PTAR did not produce diversity 
I < FCC2d 382, 396-97, AOl), the FCC cannot now claim 
i . •' in the light of PTAR's four-year record." 

( ). 21). [The note to the preceding quotation 

a;, lo this one also.] 

(7) a FCC now also suggests that perhaps diversity of 
choices for millions of American viewers may not be all 
that important after all. It thus rationalizes that 
alternate sources of programs was the major objective 
of PTAR, whereas 'diversity of programs was a hope, 
ratlier than one of the primary objectives' (1114)." 

(Brief, p. 21). 

There are many more instances of this sort of thing throughout 


(footnote cont.) 

Interest in diverse broadcast service,' 23 FCC2d at 397, ^ 

recognizing that 'diversity of programs. . .are essential 
to the broadcast licensee's discharge of his duty as trustee 
for the public in the operation of his channel.' 23 FCC2d 
at 400." 

This clear is > zed the concept of program diversity by presenting, 

we bell • • j reference to it in the 1970 PTAR I order. But 

where c • - ^ .'.instituted "would" in the first sentence quoted, the 
Conmiissiop' I statement read: "It may also be hoped that diversity 

of progra.. . ' .. be encouraged. . .". That was certainly not a 

directive i. • v niction but a quite incidental hope. And when the 
missing material is restored to counsel's last Internal quotation, it 
reads: "Diversity of programs and development of diverse and 
antagonistic sour c es of progr.im service arc essential. . .". So the 
brief not only overlooked other statements in the order which 
indicated that the objective of the Rule was the creation of diverse 
sources of pr^ grammlng, but actually deletes such a statement from 
material ^t q otes to show another, but clearly Incidental, interest. 

All of this done in support of PT^R II—which the Commission has 
line lo turn back to PTAR L Par. 13, PTAR III order. 


now 
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the V7arnor Brief, l>ut the instances cited arc enough to place 
the Brief in its true light as a calculated effort to mislead 
without direct misstatement. 

B. What the Commission Really Said in PTAR I 

There is no excuse for Warner's repeated misstating of 
the Corrimission's overall purpose in enacting PTAR I. That 
purpose and intent was clearly and repeatedly set forth, both 
before and at the time of the enactment of the Rule. It was 
to reduce the unduly high level ^ concentration of control of 
television in the three national networks--in a manner and to 
an extent destructive of the public interest which the 
Commission is bound to preserve under the Communications Act 
(47 U.S.C. Section 151 seq .) —^-that the Commission acted. 

And the means it adopted was an effort to create an opportunity 
for the development of additional sources of programming, out¬ 
side the network system, by carving out an hour of evening 
prime time free of network programs, off-network reruns, and 
feature films. It was thus diversity of sources the Commission 
was trying to achieve. After a ten-year consideration of the 
subject, in hearings and an extensive inquiry, the FCC made 
the following pertinent statements (All emphasis added). 

In order to clarify the Commission's true intent as 
much as possible, we have placed symbols in the left-hand 

5 / See, also, R epor t and Statement of Policy Re: Conmilsslon cn Banc 
Proi»ra m minr I n quiry , 44 FCC 2303, 20 P & F Radio Reg. 1901 (1960). 
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margin v;hich i,Joir;t to passages which are relevant to this 
issue. These symbols are used as follows: 

* - identifies a reference to increased sources cf 

profiraiiuiiing, variously described as "competitive' , 
"independent", "needed", "diverse", "alternate", 
"nonnetwork", etc. 

**■ - identifies a reference to increased opportunity for 
independent producers and programs. 

*** _ identifies a reference to the problem of concentra¬ 
tion of control of programming by the networks 
which led the Commission to adopt the Rule in 
order to develop other, diverse sources of prime 
time programming. (There are, of course, m any 
other references to the problem of concentration 
of control of prime time programming in the net¬ 
works throughout the entire order. We have simply 
marked the few that occur in the portions we 
have quoted because they deal directly with the 
Commission's purpose of broadening the sources of 
prime time programming.) 

// - identifies a reference to diversity of programs or 
program ideas. 

(1) 1. On March 22, 1965, the Commission issued a notice 
of proposed rulemaking, flowing largely from an earlier 
program inquiry, in which we proposed rules intended to 

* multiply competitive sources of television programmin g^ 
by (1) eliminating networks from domestic syndication 
and from the foreign syndication of independently (non¬ 
network) produced programs; (2) prohibiting networks 
from acquiring additional rights in programs indepen¬ 
dently produced and licensed for network showing; and 
(3) limiting to approximately 50 percent (with certain 
programs exempted) the amount of network prime time 
programming in which networks could have interests 
beyond the right to network exhibitions. T he n o tice of 
rulemaking sets fort h in detail t he conditions of 

*** increasing network control of pr og rams and s ubsidi ary^ 

rights in p rograms which led to its adoption . (23 ICC2d 
382—footnotes deleted) 

(2) . . . Both our original proposal limiting network 
produced programs to 50 percent of the evening network 
schedule and the Westinghousc proposal were designed 

*** to restra in n etwork domination of nighttime television 

** and to o pen access to the valuable night tve hours 
independent producers. ... (23 i'CC2d db-^) 
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(3) 21. The data hefore us indicate an un healt hy situation 
*** ia several resj ects. Only three oreaiiir.ations c o ntrol 

a cccss to t hc_ crucial pri me time evening television 
schedule . In the top 50 riarkets, v.diich are the essential 
base for independent producers to market programs out¬ 
side the network process, they arc at such a serious dis¬ 
advantage that prime time first run syndicated programming 
has virtua ll y disappeared. Such pr orr am.mlng is the k ey to 
a healthy sy nd ication industry because it is designed for 
the time of clay v;hen the available audience is by far the 
greatest. . . .to the extent that close network supervision 
of so much of the Nation's programming centralizes creative 
control, it tends to work against the diversit y of approac h 

** w hich would result from a more independent p o sition of pro¬ 
ducers developing programs in both network and syndication 
markets . . . . 

*** 22. The public interest requires limitation on network con¬ 

trol and an i ncrease in the opportunity for development of 

* truly Independent sources of prime tine p ro gramm.ing . 

Existing practices and structure combined have centralized 

* control and virtually elim.inated needed sources of mass 

appeal programs competitive with network offerings in 
prime time. . . . (23 FCC2d 394—footnote omitted) 

(4) 23. We believe this modest action will provide a healthy 

* Impetus to the development of independent program sources , 
with concomitant benefits in an increased supply of pro¬ 
grams for independent (and, indeed, affiliated) stations. 

The entire development of UHF should be benefited. It 

it may also be hoped that diversity of pr ogram idea s may be 
encouraged by removing the three-network funnel for the 
half hour of programing. In light of the unequal competi¬ 
tive situation now obtaining, we do not believe this action 
can fairly be considered "anticompetitive" where the market 
*** is being opened through a limitation upon supply by three 
dominant companies . . . . (23 FCC2d 395—footnote omitted) 

(5) The record herein demonstrates that our elimination of 
option time has not operated to make more time available 

* to nonnetwork programs and to multiply competiti v e pro¬ 
gram s ource s. We therefore take the present action, in 
line with the above-described continuing program. . . . 

(23 FCC2d 396—footnote omitted) 

(6) 25. However, it is not of course our intention as sug¬ 
gested in the network comments to carve out a competition 
free haven for syndicators or to give them option time in 

* reverse. Equally the public interest in fost e ring the 
feasible maxi m um of diverse program so u rces does not 
permit us to preserve the noncompetitive enclave now 
occupied in prime time by the television networks. Our 
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ohtvn ^ r. t.o provide opi .'ort.ur.lty —nov lacking in 

* t c ] c V i s ic r. — for t k c cor.pot itlvo develop!T''>n t of alto m ale 
s ourc e?-: of t elevisio n pr ograuis so that television 
ricens'oes can cxeicisc sor.ething ctorc than a noir.inal choice 
in selecting the prograns which they present to the tele¬ 
vision audiences in their communities• Under the rules we 
are adopting no television licensee can be required to carry 
a syndicated program if he chooses not to do so. He niay 
rely on his own program ingenuity or use locally originated 
programs to fill out his schedule. 

26. Ve believe that substantial benefit to the public 
interest in television broadcast service will flow from 
** opening up evening time so that producers may have the 
opportunity to develop their ful^ economic and crea t ive 
potential under be t ter c omp etitive condit io ns than a rc 
now available to them. Ue emphasize again that it is 
not cur ob;lactive or intention to smooth the path for 
existing syndicators or promote the production of any 
particular type of program —whether or not it be included 
within the present category of quality high cost programs. 
The types and cost levels of pro g rams V7hi c h will de.v elop 
from opening up evening time mus t he the result of the 
competition which v.'i ll devel o p a mo ng pres ent a nd potential 
producers seeking to sell programs to television broad¬ 
casters and advertisers. As bis responsibility requires, 

* the licensee wi ll decide w hich a mong avai lab le sources of 
programs he will patronize. A principal purpose of our 
prime time access rule is to make available an hour of 
top-rated evening time for competition amo ng pr esent and 

* potential nonnetwork program s ources seeking the custom and 
favor of broadcasters and advertisers so that the public 
interest in diverse broadcast service may be served. 

(23 FCC2d 397) 

(7) 36. While we have not moved to limit network economic 

and creative control of the programs in their schedules, 
we are convinced that American comjnerce and industry will 
support greater diversity of programs and program sources 
than presently are represented in network schedules. Our 
reasons for so concluding and some suggestions from the 
record of the program inquiry and elsevHicre as to how this 
can be achieved within the present structure and commercial 
patterns of television network broadcasting are included 
in appendix II. 

37. Diversi ty of p rog rams an d development of divers e and 

* antagonis t ic sources of program servi ce are etsse r.t ial to 
the broadcast licensee's discharge of his duty as trustee 
for the public in the operation of his ch.inncl. We note 
that the degree of network control of rh.'.it evening 
schedules has been steadily increasing; inde.eu Liiei.e has 
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been a substantial increase since wc issued our notice in 
1565. This tendency should be reversed and the nctv/orks 
should taka the lead in encouraging the inclusion of the 
fj^asi ble r iaxlrun of independently controlled and indepen- 

** dcntly provided prograics in their schedules. In this way 
may more nearly achieve the goal described by Judge 
Learned Hand in 1942, end echoed by Justice White in 
1969, of a television broadcast structure which is served 
"by the widest practicable variety" of choice of programs 
available for broadcasting; that system which v/ill most 
stimulate and liberate those who create and produce tele¬ 
vision programs and those who purvey them to the public. 

(23 FCC2d 400) 

(8) 1 do not believe the Chairman is correct in saying that 
if the majority were satisfied with the present network 
product, we would not think this rule necessary. Our 
discussions have not turned on the quality of programming— 
which is a most difficult concept to deal with—but rather 
on the concentrated nature the market. Even if I 
believed network programing to be uniformly of good 
quality, 1 would still find the state of the television 
program market intolerably restricted. It is just not 
desirable to have a situation in which one who desires 

to produce and sell programing has only three potential 
buyers. It is that condition we seek to modify slightly. 

I have no illusions that, in the process, we arc going to 
get better programming. I recognize that the economic 
motives of t*'e local affiliates are the same as those of 
the networks. I simply hope that we w’ill get somewhat 
more varied programing, with more people involved in the 
creative process, and without forcing everything through 
the network funnel. (23 FCC2d 418—concurring opinion of 
Commissioner Cox) 

(9) The Chairman then discusses whether the new rule will 
result in diversity of programing—though I have already 
pointed out that we do not claim that it will, buy only that 
it will open the market to more producers. It would be fine 
if some of those thus given access to the most lucrative 
time on television would immediately generate significantly 
different programing. But if these new producers simply 
turn out more of the same, the public will at least be 
getting "more games, more light entertainment along proven 
formulas, more 'emcee' talk shows" from more different 
sources and without everything having been homogenized to 
fit the tastes of only three small groups of people. If 
this results in the development of a healthy syndication 
industry, it seems to me that we will have somewhat 
increased the chances that new program concepts will be 
attempted. Certainly continuation of the present system 
would guarantee more of the same, so we are losing 
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notlilng by t.al;ing that effort to increase competition. , , 

(23 FCC2d 419—concurring opinion of Cormissioner Cox.— 

The first two groups of statements we have emphasized, 

marked by an * or **, clearly reflect the Commission's purpose 

and intention to increase the diversity of program sources, 

either using that tcrt' or re.^er^’nces to increased opportunity 

7/ 

for independent producers or programs.— There are fourteen 
such references to increases in sources, producers, and pro¬ 
grams, without any connotation of improved diversity in the 
programs themselves. The last category, marked by a #, does 


6^/ At p. 22, Warner refers to the attempt of Commissioner Robinson, in 
his dissent at p. 17, note 2, to rebut this—and, without saying so, 
all the references to diversity of sources quoted above from the 
Commission's decision. Commissioner Robinson argues that it makes 
no sense on]y to promote more program sources, without also under¬ 
taking to promote diversity in programming. This totally disregards 
the fact—so clearly pointed out by this Court in M t. Mansfield —that 
the Commission has a duty to promote competing program sources so 
that licensees can effectively choose those which best serve their 
communities, but that to try to tell stations what to carry and what 
not to carry trenches on the First /unendment. He ignores this problem, 
though elsewhere in his dissent he seems to recognize to some degree 
that Commission action in that area is dangerous. The truth is that 
the Commission went as far as it could in 1970 by seeking to promote 
diversity of sources—with the incidental and subordinate "hope" that 
such varied sources might produce varied programs. That, as it said, 
must be left to the marketplace. 

_7/ The references to network dominance—typical of many others elsewhere 
in the PTAR I order—are also clear evidence of concern for expanding 
sources of programming rather than increasing the diversity of pro¬ 
grams. The entire analysis underlying adoption of the Rule turns on 
the problems of concentration in the market for prime time programming, 
the undesirability of a situation lir which producers could sell to 
only three buyers, and the dangers of having all national programming 
filtered through just three small groups of network executives. The 
decision contained no criticism of lack of quality or diversity in 
the programs the networks chose. The Rule was not designed to raise 
quality, or increase diversity, in television programs, but only to 
open up the market to more producers—l.e., more program sources. 

Any improvement in program quality would simply be a beneficial side- 
effect of the Rule. 
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include references to diversity of programs or program ideas— 

8 / 

there are two of these.— Thus it is clear that the 
Commission's primary interest was in increasing the opportunities 
for programming from diverse sources, and that any notion of 
enhanced diversity of programs was purely incidental to that 
fundamental purpose. (Thus, the reference in Par. 23, the 
fourth quotation above, says "[i]t may also be hoped t’ at 
diversity of program ideas may be encouraged. . ." and the 
same thought is expressed in the seventh quotation, from the 
concurring opinion.) 

Furthermore, the Commission clearly disavowed any 

effort to improve program quality or effect the production 

and broadcast of any particular types of programs. In Par. 26 

(included in the sixth quotation above) it said; 

... We emphasize again that it is not our objective 
or intention ^ smooth the path for existing syndicators 
or promote the production of a n y partic u lar type of pro¬ 
g ram —whether or not it be included within the present 
category of quality high cost programs. The types and 
cost levels of programs which develop from opening up 
evening time must be the result of the competitio n which 
will develop ameng present and potential producers 
seeking to sell programs to television broadcasters and 
advertisers. (23 FCC2d 397—Emphasis added) 

.’he Commission thus made clear that it Wvas not trying to dic¬ 
tate program types or determine the content of stations' 


The last sentence in Par. 26, the sixth quotation above, refers to 
"the public interest in a diverse broadcast service". That can be 
read, by Itself, as meaning a diverse, broadly based broadcast 
service with many producing sources, or as referring to the program 
service which results. However, a reading of the whole sentence 
makes it clear that the "principal purpose" is to develop "competi¬ 
tion among. . .nonnetwork program sources." 
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program schedules—a sound position v;hich the current 
Conuuission has unfortunately abandoned by seeking to exercise 
imperinissible control over programming by means of the 
selective exemptions v/hich PTAR III engrafts on PTAR I, an 
action v/hich all Petitioners now before the Court are attacking. 

This Court, in its opinion in Mt. Mansfield Television , 
Inc. , 442 F.2d 470 (1971), quoted tlie above language from 
PTAR I in support of its conclusion that "... the prime tim.e 

9 

access rule, far from violating the First Amendment, cippears 

to be a reasonable step toward fulfillm>ent of its fundamental 

precepts . . ." (442 F.2d at 477). It thus sets forth the 

two sentences quoted above in support of its statement; 

The legislative history cited by petitioners does not 
alter our conclusion that the Conjnissiou vas acting 
well within its statutory powers in adopting the 
prime time access rule. The burden of the cited legis¬ 
lative history is that Congress did not want the Federal 
Communications Commission to become a censoring agency. 

But the challenged regulations are not an exercise of 
censorship powers. The Commission has found chat the 


To make doubly clear that it was seeking broadly based, diverse 
sources of programming, and not trying to dictate diversity of 
programs, the Commission added (in Appendix II, "The Comments 
Relative to the 50-50 Rule"): 

"As we have repeatedly emphasized, it is not our in te ntion 
to set up stan da rds of divrr s ity an d quaH.ty in te li.-vlsion 
prograiiuain g. Wliat we intend is to encourage conditions of 
competition for network evening time and programs which will 
permit the harnessing of the widest diversity of marketing 
interests of American business which is economically feasible 
to the network program selection process. The history of 
television programming indicates tliat this would result in 
a greater diversity arong Individual programs. However, 
that would be the decision of the marketplace. In oui' 
commercial television system program divaisity—paiticularly 
in entertainment—can be little greater ir. tho lw.'.,,.e:'! ;’’.an 
sponsors are willing to support. . . ." (di ILCZC .it all) 


9/ 
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wide rar.ca of cl.oicc theoretically available to 
licer.aceb is either not in fact available or is not 
being exercised for econoinic reasons. It has acted 
in discharge of its statutory duty in seeking to 
correct that situation. The Cormission does not 
dictate to the networks or the licensees, or the 
independent producers whom it hopes to stimulate, 
what they may broadcast or what they may not broad¬ 
cast; it is merely ordering licensees to give others 
the opportunity to broadcast. 32 / [Text of footnote 32 
omitted because quoted above.] 

In the last sentence in this paragraph, the Court makes clear 
that it understood what Warner seeks to obscure—that the 1970 
Commission was not trying to dictate programming—either 
improved quality or increased diversity of types but was 
simply ordering licensees to give other sources an opportunity 


to broadcast. 

The Commission, in its PTAR III decision, reaffirms 


this; 


14. In evaluating the arguments of the majors and 
other opponents of the rule, it is important to bear 
in mind the rule's primary objectives ; to lessen 
network dominance and free a portion of valuable 
prime time in which licensees of individual stations 
present programs in light of their own judgments as 
to what would be most responsive to the needs, 
interests and tastes of their communities. At the 
same time, the rule seeks to encourage alternative 
sources of ore grams not passing through the three- 
network funnel so that licensees would have more 
than a nominal choice of material. These are still 
v alid objectives . It was also noted that this 
increased supply would be a concomitant benefit to 
Independent stations; and "it may also be hoped 
that diversity of program ideas may be encouraged 
by removing the network funnel for this half-hour. . . . 
Thus, diversity of progra m ming was a hepe j rather 
than o ne of the pr i mary objectives. I t v .'as c r.phasi xed 
that the Con-missf o n's intention is not t o smooth tl.e 
path for existing syndicators or encouragn th e prot hic- 
tion of any p.articul ar t ype of program.; the "type and 
cost levels of programs which will dev.'Lop i;;Uot 
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the result of competition which will develop."15/ 


15/ See the May 1970 Report and Order in Docket 12782, 
pars. 23, 25-26, 23 FCC2d 382, 395-397. The matter 
of local programming was also mentioned in a foot¬ 
note as being in the public interest (23 FCC2d 395, 
footnote 37).10/ 

This interpretation by the regulatory agency is obviously 
more consistent with the record—and entitled to much greater 
weight—than Warner's blatantly self-serving efforts to 
obscure the clear intent of the original Rule. 

We therefore hope that it is clear, and not subject 
to further argument, that the principal objective of the 
Commission in promulgating PTAR I in the first place was to 
lessen network dominance and revitalize the ability of stations 
to exercise their program responsibility and, in aid of that 
objective, to provide opportunity for the competitive develop¬ 
ment of independent program sources to serve licensee needs. 


10/ Warner tries to minimize th'' fact that the Commission contemplated 
use of some of access time lor local programming as being mentioned 
"in only a footnote", arguing that this is a new rationale advanced 
by the Commission as a basis for continuing PIAR I (Brief, p. 56). 

This ignores the fact that the Commission also said, in Par. 25 of 
the PTAR I decision: "Under the rules we are adopting no television 
licensee can be required to carry a syndicated program if he chooses 
not to do so. He may rely on his own program ingenuity or use 
locally originated programs to fill out his schedule. And PTAR I s 
whole emphasis on increased freedom for licensee program judgment 
obviously recognized the desirability of using some of this valuable ^ 
evening time to serve local needs. The Commission has found licensees 
development of such local programming to be substantial and beneficial 
(Pars. 15, 32, 60 of PTAR III). Warner tries to argue this may have 
been due to increased pressure from local groups. But such groups 
have enjoyed increased success because the Rule makes good evening 
time available for local program use, since tiie exclusion of network 
programs, off-network reruns, and many feature films has made stations 
more willing to discharge part of their oblii'.acion to serve local 
needs and interests in prime time. This was obviously .anticipated as 
one possibility under the Rule and the record is one of success in 
this area. 
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The Commission certainly did not intend to substitute its 
judgment as to what the public should see and hear on tele¬ 
vision for that of the licensee, whose responsibility it is, 
under the statute and the established policies of the 
Commission, to make programming decisions. We have set 
this forth in detail in our Comments in this proceeding. 

See Comments of Sandy Frank Program Sales, Inc., Docket 19622 
(Sept. 20, 1974) pp. 8-35. 

As shown above, program diversity was not the purpose 
of the Rule. From the beginning of its ten-year Inquiry 
(See Frank's Comments, ibid .) the Commission's stated 
objective was to reestablish its licensees as effective 
decision-makers in the prime time program selection process 
and to foster an economic environment for at least an hour 
of prime time, free from network dictation and control, in 
which independent producers—^could prosper and multiply. 


11 / Warner tries (pp. 49-53) to confuse this by suggesting that the rule 
was designed to improve the lot of the so-called "independent" 
producers of network programs—the members of intervenor National 
Committee of Independent Television Producers (NCITP). That was 
not the case as far as the Access Rule Itself was concerned, since 
these producers already enjoyed a preferred position in the network 
enclave. The independent producers PTAR I was designed to help 
were those who function outside the network system in the new 
program syndication market—and they have been greatly assisted by 
the Rule. The NCITP members were benefited by the correlative rules 
barring the networks from acquiring financial interests in programs 
produced by others or engaging in syndication—and that is what the 
language quoted by Warner at the top of p. 50 refers to. 
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Equally mislGadincj are the repeated assertions in 
Warner's Brief that PTAR has been a failure and has not 
acconplished the purposes for v/hich it was intended. is.e 
fact is that, in terras of its real stated purposes, the 
Rule has been a success—although it has not really had 
an adequate or fair test. See Frank's Comraents, Sept. 20, 
1974, p. 28-35; PTAR III Order ''ll 15-19, 32, 58, and GO). 
Under the rule, television licensees are again, to a limited 
extent, masters of their evening schedules; an adequate 
supply—indeed, an abundance—of new syndicated prograrraing 
has flov;ed from a variety of independent sources, some old, 

some new; this new p>rograraming has been v/ide accepted 
by stations, advertisers, and the television audience; the 
stations have prospered and are originating more local 
programs. The Departm.ent of Justice and 21 of 22 public 
groups which commented strongly urge retention of PTAR I. 

It may be true that the new access programs have not 
achieved the "cultural level" or the "diversity' which some 
might think desirable—apparently incl.uding the major film 
companies and their NCTTP allies. But then, neither have 
the programs tiiese favorea producers have been supplying to 
the netv/orks for many years, under conditions r.ucli more 
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favor::b]o than tho acceas producers have enjoyed in the 
limited time the Rule lias been in effect—but always 
under attack. It is generally agreed by critics and 
many creative people who have been involved in television 
that the diversity and quality of network programming, 
v.’hich comes so largely from these Hollywood interests 
who nov; so vociferously criticize the efforts of others, 
has slowly but steadily declined since the 1950's. The 
Commission had a great deal of testimony to this effect 
before it when it adopted PTAR I in 1970. But as noted 
above, it did no: try to "legislate" higher quality or 
more diversifies programming. In the first place, any 
such effort v;ould have involved it in violation of the 
First Amendment—as do the Commission's preferred program 
exemptions engrafted on PTAR I in PTAR III. In the second 
place, there is no agreement as to what "quality" and 
"diversity" mean in this area. And finally, there is 
really no v;ay the government can decree that creative 
people shall produce, and broadcasters shall carry, 
quality and diversified programs. So VJarner's self-serving 
criticism of programs in which it and its friends have no 
profit stake must be taken with a very large grain of salt. 
The diversity it says has been reduced wasn't all that 
diversified in the first place, with dozens of imitations 
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of GVOL'V i;i''ccc'rj£ful shov; and risiny and falliny fadr> in 
weaLernJ^, action--:dvonture and crinic/police programs, 
plus a cai.'^ - nc, procession of situation cortiodies many 
of which ciln't last even half a season. There have been 
some good television programs and program series, but the 
network record before PTAR I is not nearly as good as 
Warner tries to suggest—especially in the period 7:30 to 
8:00 p.m. E.T., which is the least valuable part of the 
three and a half hours formerly programm.ed by the networks. 

Furthermore, as suggested above, if there have 

been shortcomings in access “programming that has largely 

been due to the unfriendly and unstable climate in which 

PTAR I has been forced to operate. See 1974 Report 44 FCC 

at p.1137, ^189. Also Report, January 16, 1975, 1il6, 40 F. 

R. 4004; FCC 75-67, ^149b. Enough has occurred, however, 

in the two unquiet years of its full operation not four 

12 / 

as the Warner Brief suggests—to demonstrate that its basic 
objectives have been largely achieved—and to provide reasonable 
assurance that the broader base for independence wliich the 
Commission hoped would evolve for independent producers and 
station licensees from the operation of PTAR will become a 
reality. 

12/ DurlnR the 1971-72 season, the Rule was not fully in effect because 
the Commission deferred the ban on off-network programs. And the 
1974-75 season was badly distorted by the Commission s abortive 
effort to implement PTAR II. 
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D. V7c^rn cr Hns Simply Tried to Create a Stray; M an 

The majors—and to some degree the Commission in 

its PTAR II Order—have sought to engraft an added program 

diversrey goal to the originally stated purposes of the 

rule. The Commission in PTAR III has quite properly v/ith- 

drawn from that position and has reverted to its original 

statement of purpose for the rule. See above. Having 

wrongly attributed an attempt at government prescribed 

diversity as the purpose of the Pule, Warner continues to 

defame the rule as a failure because this "goal" of 

13/ 

diversity has not, in its viev;, been achiev^. This attempt 
to reshape the record for its ov/n purposes is transparent— 
Warner has simply set up a straw man and then tried to 
demolish it. 


13 / PTAR I has, in fact, produced diversity of programming, though 

not in the sense Warner wants it—since apparently it would only 
be satisfied by programs produced by itself or its allies. But 
access period programming includes shows which either have never 
been on network television or have been dropped because they no 
longer met the networks' requirements. Thus the LavTence V7elk 
Show and Her Haw were dropped by ABC and CBS because they appealed 
to an older _ idience, v’hile the networks believe it essential to 
aim their programs at young people. The continued presentation 
of these programs in access time is therefore a contribution to 
program diversity. Similarly, game shows used to be carried in 
network prime time but have now disappeared—though the networks 
still carry many of them in the daytime. So those who enjoy game 
shows and would like to see them in the evening can choose from a 
more diversified schedule because of PTAR I. Overall the range of 
choice for the public between 7:00 and 11:00 p.m. E.T. is as great 
as, and probably greater than, it was before PTAR I was adopted. 



/ 
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7 3 ipointcfl out- above, riuch is nado in Llio Warner 
Briof of the fact tliat here and there the Cononission refers 
to diversity of progriins or of program ideas as a desirable 
goal for television. The reasons for these references are 
quite apparent and are in no v.’ay inconsistent v;ith the 
CoiTimission' 3 disclaimer of any intent to dictate the composition 
of television schedules or the "types and cost levels" the 
programs which PT7iR I v/ould engender. A secondary result 
which the Commission "hoped" would follow--and v/hich to some 
extent has been achieved—but v;hich it realized v;ould not, 
indeed should not, be directly brought about by governmental 
fiat, was the gradual grov;th of a broader base of program 
sources. It was hoped that their addition to the roster of 
program producers, from which the formative, influences on nev7 
programs come, might, hopefully, yield a more diverse stock 
of programs. 

In this connection it should be remem.berod that the 
prime time syndication m.arket had been smothered by network 
encroachjr.ent upon prime time. Under PTAR I, the first tasl-, 
starting from scratch, vas to nurture and develop a prime 
time program syndication iiidustry. Despite an unfriendly, 
even hostile, climate at the Conunission, such an industry 
has been created by Frank and other entrepreneurs and has 
developed with surprising rapidity under very difficult cir¬ 
cumstances. Access time periods have been filled with now 





V 
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syn<-llcatorT t ro'jrar.s in those nany instances—clearly the 
great najority—vrhero television station licensees have, 
in the exorcise of their nev/ly reinvigorated program 
responsibility, chosen to "go to market" to fill their 
needs. This is precisely the result v;hich the Commission's 
long and painstaking effort to cope with the networks' 
monopolization of prime time programming v;as designed to 
achieve. The success of PTAR I was, incidentally, achieved 
almost entirely without the participation of the majors who, 
of course, v/ere in the best position to supply well financed 
programming for access time had they chosen to do so. It 
ill behooves these disgruntled "competitors" of the successful 
new entrants into the syndication market to disi^arage the 
programming supplied by them for access time when they, the 
major producers, sat back and attempted to scuttle the Rule and 
disrupt and frustrate the Commission's public interest purpose 
to foster an independent syndication market and to enable 
television licensees, for a small part of prime tim.e at 
least, to be "masters in their own houses," as is their 
rightful role. 

As indicated above, the Commission did not intend 
indeed it specifically disavowed any purpose—to "promote the 
production of any particular type of program" and clearly 
stated that program types and cost levels would be left to 
the market. Yet it is precisely the "types" (allegedly 
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infojr.ior in cualii-y) and "cont lovcln" (claimed to bo too 
lov;) v;hich V’arncr finds unsatisfactory. Unable to attack 
the access producers for failure to supply programming 
which stations, advertisers, and the public have found 
satisfactory, the majors find themselves in the odd position 
of seeking to force the Commission to scrap PTAR I on the 
basis of a qualitative test under which, they say, access 
programiming should be adjudged inferior to v;hat, and on 
what basis, is not quite clear. The one thing that is 
clear is that in VJarner's view game shows are taboo, but 
that off-network programs and old feature films--of which 
Warner and its associates obviously have a large supply-- 
ax'e the acme of programs and are therefore to be preferred. 
Warner was successful, to a substantial degree, in moving 
the Commission in that direction in PTAR II. But nov; that 
the Commission is returning—in the first instance, at least- 
to PTAR I, the majors are again unhappy. 

They should, however, take heed of the Commission's 
statement in para. 20 of its PTAR III Order. After noting 
Warner's criticisms of access programming, the Commission 
said the picture v/as not as bad as V^arner claimed and that 
there is by no means a total lack of diversity. It then 
pointed out the dangers of Commission evaluation of such 
matters, and went on co say: 

"Action on a basis like this has the danger of reflecting 

the Commission's personal predilections and prejudices. 
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rnJ -r.cd qv'--t ion io, aosuTr.ins such an inquiry 
i; a, !-.'c;'v'..l.au starJarJs slioold he ustcl, and 


‘•X I 

vhctlii.' 


l-lu y 


hould he applied, in a sense, retro¬ 
actively and ^7ithout any public input into their 
forrui ntioi . For CMar.plo, assuming that 65.6% of 
access entertairu'.cnt time devoted to game shows Is 
undesirable, what about 41.2Z of network prime time 
devoted to crime-crama sho\ s of various types? If 
we look at the concentration of game shows in certain 
markets such as Cincinnati or Albany, must we not 
look al-o at tlirce network crime-drama shev.’s opposite 
each oLiior on t’ednesdays at 10 p.m.?" (40 F.R. 400*4). 

Unfortunately the Conjnission forgot this in impo-sing exeiTiptions 

for prograirjiiing it prefers. But it must be clear that if 


V’arner is urging minimum standards of quality for access 
tine, similar standards must be applied to the networks' 
prime time schedules. Surely VJarner is not urging that! 


As the Commission predicted, the programming that 
has developed has been the product of the marketplace. The 
results of com.petition in any free market cannot be precisely 
predicted—especially where, as here, the nature of the pro¬ 
duct is dictated by highly volatile factors such as public 
acceptance of television programming. The results thus far, 
in terms of program types and cost levels of programs, have 
not been entirely those which individuals interested in improved 
television service might have hoped for. Hov.'ever, there is 
little doubt that, given a fair test under stable conditions, 
the results hoped for by the Commission will flov.' from the 
nev; program industry engendered by PTAR I--and that there is 

always the chance of improved quality and diversity as the 

U/ 

industry becomes more firmly established. 

14/ To give the Court a history of access prograrr ing, \.'C' arc attaching, as 
Appendix A, pp. "^>-78 from Frank's September 20, 1974 Coi r.cnts. 
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In OLJSoiicr-, vrarr.or haa not roally argued its 
stated Point l-~The Basic PT/'.R Rule Violates the First 
An’.endment. Instead it lias distorted the Commission's 

15 / 

decision adopting PT7vR I to create a straw man v.’hich it 
then attaci.s, and has similarly distorted the record under 
thci Rule to claim that it has failed in operation. In 
short, it is not really defending "precious First Amend¬ 
ment rights" (Brief, p. 23) in this portion of its Brief, 
but is seeking restoration of the unhealthy conditions 
which the Corrmission found to exist prior to the Rule— 
sim.ply because VJarner and its allies enjoyed favored 
status as suppliers of programming to the netv;orks and \:ere 
therefore the beneficiaries of the latter's undue dominance 
of prime time programming. Thus Uarner, in this section of 
its Brief, is far more concerned with its own profits than 
with the preservation of constitutional rights, which actually 
have flourished in access time under PTAR I. Its arguments 
under Point I should be disregarded. 


15 / It has also distorted the PTAR I decision by claiming that the Com¬ 
mission adopted PTAR I—and this Court approved it In Mt. Mansf i eld — 
only as an experiment which was to be terminated at any slp,n of 
problems with it. (Brief, pp. 6, 12, 13 and 14). As the Commission's 
PTAR I Order makes clear in para. 38 (23 FCC 2d at 400-401), its state¬ 
ment that if it found itself mistaken in adopting PTAR I. ". . .we 
have stated our intention to follow dcveloptients and take any remedial 
action that may be necessary. . ." was elicited by last minute claims 

(1) that stations in smaller markets would he hurt ceonomically, and 

(2) that the economics of film production had cliangi-d so greatly that 
independent producers would not be able to generate prograirining, to 
fill the time vacated by tl'.e networks. The re.cort! iiakes it clear 
tliat the smaller market stations have enjoyed increased earnings 

under I’TAR I and that the independent producerr: (i ( I'l i >'mi d on next page) 
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II. vr -.rner's Point III Is An Irrcer ini Gsible 
P^rnur,o nt 'I 'h is Court' s T^ocisicn in 

Mount*’; la nsrielu V ;i th Hcsnect To Tne Bans 
On Oit-K'tatv.'ork Programs Anci Motion Pictures 


PTAR III does not change in any way the Rule's ban 
on the carriage of off-network reruns—except to permit, 
improperly v.'e believe, the carriage of off-network 
children's, public affairs, and documentary programs be¬ 
cause the Commission regards these as categories to be 
fostered. All of the arguments VJarner makes with regard 
to reruns are, therefore, foreclosed by this Court's 
ruling in Kt. Mansfield that to permit the use of reruns 
"would destroy the essential purpose of the rule to open 
the market to first run syndicated programs." (442 F.2d at 484) 


15 / (continued from preceding page) have been more than able to fill 
the time cleared by the Rule. Similarly, this Court, in Mt . 

Mansfield , simply referred to these possibilities (442 F.2d at 483) 
and quoted the Supreme Court's statement, in Red Lion Broadcasting 
Company, Inc ., v. FCC, 395 U.S. 367 (1969), that 1^ the networks' 
claims that the Commission's fairness doctrine and personal attack 
rules would restrict broadcast coverage of conti'oversial issues of 
public importance, there would then "be time enough to consider the 
constitutional implications." (395 U.S. at 393). That did not 
mean that the Court "was giving PTAR only conditional approval," 
as Warner boldly asserts at p. 13, but only that the Court would 
listen to claims of actual impairment of the First Amendment by 
PTAR I if and when such consequences actually occurred. And in 
Nationa] Association of Indcpcndent Television Producers and 
Distributors v. FCC, (the NAITPD case), 502 F.2d 249 (1974), this 
Court again recognized that the rule was experimental—in the sense 
all legislation is—because its results were not entirely predictable, 
and that if the Rule, in practice, infringed the First Amendment— 
rather than fulfilling its fundamental precepts as the Court had 
found in Nt. Mansfield (442 F.2d at 477)—it could further review 
the matter. But that docs not tnean the Court will override the 
Commission's reaffirraance of PTAR I because of a claimed failure 
to achieve diversity of programming. And on the First Amendment 
issue, Warner has made no.case that PTAR I has infringed the Con¬ 
stitution—though ve agree that PTAR Ill's addition of exemption 
of Cor.unission favored programs will. As to PTAR 1, Warner is 
simply trying to reargue—four years later—the constitutional 
issue this Court laid to rest in Mt. Mansfield. 
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PTA>1 III ch;;n<'j':5 PTAR 1 as to feature film sliahtly. 
The latter barred the use, in access time, of any fociture 
film v.’hich had been previously broadcast by a station in 
the market v/ithin t\\ro years. This Court sustained that ban 
in the same passcigc quoted in the preceding paragraph. 

PTAR III changer; this by banning any feature film which has 
previously been broadcast on a network. That puts feature 
films on exactly the same footing as any other programming 
that has previously been carried on a network. Since the 
need to preserve the full access period from invasion by 
programs that have previously enjoyed network exposure—and 
financial support--is still critical, Frank believes that 
this small change in the rule merely serves to implement 
more clearly the CoimTiission' s purpose to clear access time 
of all material previously broadcast on the networks. V.'o 
therefore believe this change is a sound policy adjustment 
in the rule and is v/ell within the ruling in Mt. Mansfield . 

III. V7arner's Point IV Distorts The Record 
As To The Effect Of PTAR I On Network 
Dominance 

Warner recognizes, as did this Court in both the 
Mt. Mansfield and NAITPD cases, that the Conunission has a 
statutory mandate to decrease network dominance. Hov;ever, 
it argues--contrary to tlie Commission's own conclusion 
(PTAR III, Par. 23)--that PTAR I has increased the dominance 
of the networks. 
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V’arnor arcucG c:ssantinl.ly that its claim is ostablishod 
becau5>o (.1) /.I'C aii<i ML’C nov; support the rule, (2) FTAR I 
has created a scarcity of nctv;ork prime time and has thereby 
increased the networks' leverage over independent producers, 
stations, and advertisers, and (3) the networks set the tone 
for access programming by affiliates because of their owned 
and operated stations' importance to the success of new 
access programs. The Commission has answered all these 
arguments--as it did in its PTAR II order. Par. 97--and there 
are other ansvrers in the record. 

ABC has supported PTAR I all along--although it 
opposed the correlative financial interest and syndication 
rules. The Rule nas helped ABC become fully competitive 
with CBS and NBC for the first time in history--a result 
very much in the public interest because it gives us three 
fully viable networks and enhances com.petition among them. 

NBC originally opposed the rule--in part out of self interest 
and in part because of concern for its smaller affiliates. 

Since experience shows that all affiliates--including the 
networks' owned and operated stations—have profited under 
the rule and have been freer to servo locally ascertained 
needs and interests, NBC now accepts the rule'. CBS still 
opposes the rule, but has urged caution with regard to 
overly hasty implementation of changes. None of those positions 
derives necessarily from any increase in network pov'er--and 
VJarnor offers no evidence to support that claim. Interest¬ 
ingly enough, VAirncr docs not object to tlic one putt of 




/ 


-31- 

PTAR III \:h.'ich doc"; increase nefcv.'ork dominance, nr.nely the 
return to th- lu tv.ork'- oi one liour on Sunday night for so- 
called "children's" programming like The V/onderful v:orld of 
Disney . See Franks's opening brief, pp. GO-64. 

7^s for the alleged scarcity of network prime time, 
it is a bit odd to argue that PTAR I has failed because it 
did precisely v/nat it v;as designed to do. The only practical 
step the Coriinission found it could take to curtail network 
dominance—after ten years of study—was to reduce the 
natv/ork's occupancy of prime time to create opportunity for 
others. The rule had precisely that effect, so there is 
now less netv/ork prime time than there used to be. 

Obviously the Commission expected that result--and antici¬ 
pated that it v.'ould slightly tighten up the market for 
program sales to the networks. Hov/ever, the number of 
programs offered the nctv;orks has alv;ays greatly exceeded 
the time periods to be filled, so this has always been a 
buyers' market--as V;ill alv/ays be true when there are only 
three buyers and dozens of potential sellers. PTAR I did 
not significantly change this alignment,' and the problems 
VJarner complains of are due much more directly to other 
causes, as the Commission indicates. VJarner says that 
PTAR I reduced network option time by 16%. If it and its 
allies had taken 10% of their programs into the access market 
they would have found that the time periods in \.hich they 
could sell had not shrunk but had ^lctually increased. They 
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can now offer new programs any time between 7:00 and 11:00 p.m., 
E.T., instead of just 7:30 to 11:00 p.m. when they could sell 
only to the networks. But they would have to compete with 
all comers in the access m>arket, as do Frank and the other 
access producer/syndicators. It is the loss of their pro¬ 
tected haven in the greater amount of time the networks used 
to control that V.’arner ^ ^ are bewailing, not the claimed 
increase in network dominance they say they are attacking. 

They never lifted a finger to correct the networks' undue 
dominance of prime time programming which led to the adoption 
of PTAR I. 

This same ansv.’er applies to the claim that the 
balance between netv.’orks and national advertisers has been 
altered. Of course--the Commission expected it to be. 

But, again, network television advertising has always been 
a sellers' market, with just tlaree entities selling a 
highly limited and valuable stock of network commercial 
positions to hundreds of potential buyers. Again, the change 
was not great and v;as fully anticipated. And this is offset 
by the fact that access time created nev; opportunities in 
prime time for regional and local advertisers who could not 
afford a network buy. And if national advertisers are 
jostled out of network time, they can buy national spot 
advertising on local stations in access time. In short, 

PTAR I did not shrink the day to less than 24 hours. There 
is as much time to fill with programs, and as much opportunity 
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for advertisers—it's just that not so riuch of it is coiitrollcd 
by the networks. It is hard to contend, as VJarncr tries, 
that this reduction in the networks' control over prograr.jniny 
and its associated advertising from three and a half hours to 
three hours per night has actually increased their pov;er. 

As for the stations, as the Commissj-on points out 
there has never been much preemption of netv/ork progranuning 
by the affiliates. Since PTAR I has given the stations seven 
hours of prime time a week to program on their own, it may 
have reduced pressure to occasionally preempt a network show 
for some matter of greater local interest. But that result 
gives the stations greater freedom and flexibility v/ithout 
increasing the networks' power in any significant way 
since it v/as never the Commission's purpose to limit 
clearance for programs the networks were allowed to distribute. 

It is true that an access programmer needs clearances 
in the top ten markets, v/here the networks' owned and 
operated stations are located. A sale to one or more such 
O&O stations is therefore a major step toward success for a 
new access program. But the Commission finds such sales 
important but not always necessary and certainly there is 
no evidence of prior clearance of program ideas w’ith the 
networks or of the kind of detailed supervision over the 
production of access programs which they exercise over 
programs carried on the network. Again, there is no way 
that the influence network O&O's may have on the success of 
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access programs which are typically brought to then at tlic 
very start of the selling seuoon can be stretched to equal — 
and Warner claims exceed--tho netv/orks' absolute control over 
every detail of the programs they choose for their prime 
time schedules. VThen an O&O, or five 05.0's, buy an access 
program, it may be carried by 30 to 50 other stations, but 
when a network buys a program it is almost automatically 
carried by 120 or more affiliates. The latter is clearly 
the greater power, and it has been reduced by PTAR I. 

Warner joins Commissioner Robinson in arguing 
that the Commission should abandon PTAR I and "explore 
direct and viable solutions to the netv;ork dominance 
problem" (Brief, p. 54) which it says have been suggested 
by Commissioner Robinson, former Commissioner Johnson, 
former Chairman Burch, and others. But it simply ignores 
the fact that every one of these proposals has been con¬ 
sidered by the Commission—some of them many tim,cs—and that 
they were not adopted for very good and sufficient reasons. 

This is not the forum to debate them again. But this 
Court surely will not set aside PTAR I, one of the Commission's 
most important policy rulings in the last decade, just be¬ 
cause one or more Commissioners have made suggestions which 
did not seem viable to a majority of their colleagues. 

IV. Conclusion 

Warner's points V and VI are too insubstantial to 
require direct answer. They depend, essentially, on tiie 
distortions of the record which wo have discussed above. 


4 
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I’rank therefore respectfully urges the Court (1) 
to reject Warn r's contention that PTAR 1 should be over¬ 
turned, and (2) to reverse that p^irt of the Comiuission' s 
PTAR III order v/hich engrafts the PTAR I exemptions for 
certain cfitegories of programming favored by the Commission. 

Respectfully submitted, 

SAKDY FRANK PROGRAM SALES, INC. 

/s/ Kenneth A. Cox __ 

Kenneth A. Cox 


/s/ V?illiam. J. Byrnes 
william J. Byrnes 


/s/ John Wells King __ 

John Wells King 

Its Attorneys 

Haley, Bader & Potts 
Washington, D.C. 20036 

Ashbrook P. Bryant 
Associate Counsel 


March 3, 1975 







An authoritative publication addressed to advertisers 


has related the history of access time programming from the point 

30/ 

of view of sponsors in the following terms 

One of the most encouraging things that resulted 
initially was the great surge of Interest by advertisers 
who saw for the first time since the late fifties, an 
opportunity to Involve themselves with first-run night¬ 
time series programming. Almost immediately Lever Brothers 
offered This Is Your Life , while Campbells sponsored new 
productions of Lassie , and Chevrolet, Noxell and Coca Cola 
introduced us to shows like Rollin On The River , Stand Up 
and Cheer , The Golddiggers , among others. These were 
followed by Hee Haw and Lawrence v’elk which were sold 
on a "participating" basis, and more ambitiously by 
Dr. Kildare (Bristol Myers) and Police Surgeon (Colgate) 
along with a raft of animal and nature shews. And, of 
course, there v:ere cash programs sold directly to 
stations, like Monte Nash and Primus . 

But the Fee's rule had several key weaknesses in it 
which have dampened advertiser interest and turned the 
7:30-8 p.m. slot into a worse "wasteland" than it ever 
was when the networks had control. 

Since 1971, most of the advertiser financed shows 
have failed to deliver the kinds of audiences their 


310/ Media Decisions, June 197A, p. 12-14. The entire article is appended 
as part of Exhibit L. 
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An autlioritutive publica1.icn r.ckl rccnocl vn c';dvcrtii;c>r 2 

has relcited the history of access proorarrr.iiiig frorri the point 

30/ 

of viev/ of sponsors in the following terms 

One of tlic encouraging things that resulted 

Initially van the great nurge of Interer.t by adv-.rtiserr. 
who caw for the first tire cJiice the late fifties, an 
opportunity to involve Lhefiso’ves with first-run night- 
tine series, progre:jr.li.g. Ai'ost it jze&i.ate] y Lever I.rotLors 

offered _Is Ve.'. r Lit e, ’i.ja Ccr.'oba.j Is sponsored r.-v 

productic::s of and Lnevrolct;, I’nu-il. and Ccea Cola 

Introduced us to saev.s llha Po ll in On 'I':--' river, Star.d Uu 
and C : erv, i b.e C oki'.'.iveers, f. ong ctiners. ktase v.’ere 
followed by ti' C i:. ' end I..':v*ri ”ejh ’.’Li eb \ ore seid 
on a "p.Ti, tlciuatjng" basis, a-'.d reoro r*.'.bitiously by 
Dr. Kildrre (Bristel Myers) aijd Polio:, fv.'-'•■.on (Colg.Jte) 
along with a raft of anlr.ial and uatuVe' td.ovsT* And, of 
course, there t.-ere cash prcgrrins sold directly to 
stations, like Monte ya '~h and Prir.us. 

But the rcC'c rul e iiad severai tccy v.’aaknesses in it 
which liave danpenod advertiser interest and turned the 
7:30-8 p.ra. slot into a worse "wasteland" than it ever 
was when the nefworks had control. 

Since 1971, nost of the advertiser financed shows 
have failed to deliver the kinds of audiences their 


Media Decisions, June 1974, p. 12-14. 
as part of Exhibit L. 


The entire srLlclc in appended 
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sponsnrs hoped for and r.any have been diacontimied. 

Retaining its t^.iditional Sur.day tlr.ic slut with a long 
list of stations, Wild K in odon is a glowing exception 
and Police Sur non , Snrvj val , and Safari to Adver.ttire 
have apparently dene well enough to be renewed, but 
Eont of the others haven't. And many stations have 
been burned by tlie dramatic, action and comedy offerings 
they bought directly from e>’Tidlcators. In most cases, 

UFO , h')nte Nash , r-rlmus , Dusty's Trai l, Starlost , etc. 
failed to live up to expectations and only Ozzlc's Girls 
seems to have performed about ns anticipated. 

Game shows are something else. Almost universally 
successful in a time slot dominated by older adults, 
they have proliferated as stations chose the easy way, 
paying relatively low prices for programs that assured 
them of high and readily salable ratings. During the 
past season it V7as estimated that shows like Let's Make 
A Deal , Hollyw’ood Squares , Co ncentrati on, The Dating 
Game , Price Is T.l cht, Truth or Conseriuciices and many, 
many more accounted for almost 60% of access time 
periods on network afflllat-s. And this coming season's 
ratio will probably be higher. 

One principal problem for advertisers is that because audience 
circulation in access tine is usually lower than in network time, 
advertisers, to get their money's v/orth, must select programs that 
suit their needs either demographically or quantitatively (in 
terms of audience) and -chat do so at the cheapest possible price. 

76. A typical budget for an access half hour ranges 
from $30,000 to $60,000 per episode, which entitles the station 
buyer up to two runs. Frequently an advertiser v;ho purchases 
a show from a syndicator or producer for barter purposes may pay 
up to a maximum of $70-75,000 per half-hour episode for all 
domestic rights. When a show is offered to stations on a barter 
basis, the sponsor retains the equivalent of d thirty-second 
advertising spots per telecast, v;hilo the stations which 
adhere to the NAB Code keep six for the sale to others. 


But 





-76- 


the basic problem is clearance because of the larco number of 
shows competing for access time exi^iosure . This clearance problem 
is compounded by stripping v;hich, as v;e have said earlier, greatly 
reduces the number of time slots available for nev/ access time 
shows. The author of the article concludes that station licensees 
will take steps to improve opportunities for a wider variety of 
advertiser-supported programs to gain entry to frime time. 

"Let's hope," he says in effect, "that the men who run the 
network 0 & O's and some of the larger station groups v;ill do 
something to reverse the trend toward sameness in access time pro¬ 
grams before it is too late and this great opportunity (prime 
time access exhibition) is eventually lost." The problems dis¬ 
cussed in the article quoted above quite obviously do not arise 
because of a lack of programming for access time. They are caused 
by healthy competition among different kinds of programs for 
time slots in access time and indicate that the Commission's 
expectation has been realized that competition in television 
progrcimming would be rejuvenated. 

77. Broadcasting Magazine in a recent careful appraisal 
of access time programming for the 1974 fall season, detailed 
the large stock of new, independent syndicated programs avail¬ 
able for access time. In discussing the coming season Broad - 
casting reported 

By now, the contours of prime access are sub¬ 
stantially filled in and there is enough detail to 

31/ Broadcasting, July 15, 1974. The Hust l e in Synd b-.-.tion Thit 

Time Kullng Set Off The entire article is att;icii -.i as v irt oi l.xhibit L. 













j iij’vln’e an af.c’.irc’to picture. What ercrnes i s no 
ouii.riue: The program'; chosen to adorn the prime- 
access care for next season-the third year of 

the commlssoin's lule-are, not surprisingly, those 
thr.r have scored well in the marketplace in the 
other two. Leading the pack: animal shows and 
game shows. 

Conv errot iens with p rop. ram d irectors at stations 
Vi ih t.c-ir ctaticn rers hivnllKlit this ohaer^ 
vat ion on their selections : They would like to 
use innovative., quailt/ procr.ir.minp: but It's the 
game, w ild]tie, adve nt nrc and personality pro- 
p.rams that .- ttract th.e' a udiences . (There is 
another reason, too, o^F course: They are cheap. 

"You don't have to pay residuals to an elephant," 
as one prominant agency executive put it.) 

So stations veered in many instances to the tried- 
and-proven prime-access shows of previous seasons 
(Let’s Make A Deal , Lawrence I’elk , Treasure Hunt . 

Hollyw o od Squares . H ce Haw ! V7ild Kingdom, Survival, 

Wlld,V .ild Wor ld o f Animals ). Uigh on their lists are 
rem.akes of popular network series ( Candid Camera . 

Marne That Tuua , $25,000 Pyramid ). (Lmphasls added.) 

78. From these studies it is apparent that the prevalence 
of game shows stems from a combination of audience demand and 
licensee economic self-interest—both entirely legitimate and 
proper considerations in licensee determination of the mix of 
entertainment programs. While admittedly game shows, animal 

shows and the- like are somewhat less expensive than dramatic 
shows, the primary reason for their predominance is that these 
shows, rather than dramatic or other type progrcuns, attract the 
access time mass audiences. Hence, they qualify as entertain¬ 
ment shows in which "the public is interested"—which is at 
least one measure of the public interest. 

79. Game shows, while popular and therefore prevalent, 
do not entirely dominate the access time program product for 
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the coming season. A reasonably wide variety of nass appeal 

entertainment program types is represented in the top 28 

syndicated programs sold for the 1974 broadcast season in 10 

or more markets, as compiled and reported by the editors of 

32/ 

Broadcasting. They are as follows: 


Access active. These are 28 syndicated programs sold in 10 or 
more markets for access time periods for the 1974 fall season, 
along with (in parentheses) the number of markets sold in all 
time periods. Asterisks denote barter shows. 


Program 

Distributor 

Markets 

*Animal World 

Less V.’allwork Assoc. 

33 

(79) 

*Bobby Goldsboro Show 

Show Biz Inc. 

18 

(128) 

*Hee Haw! 

Yongestreet 

40 

(126) 

Hollywood Squares 

Rhodes 

50 

(135) 

Jeopardy 

Metromedia Productions 

16 

(32) 

*Jlinmy Dean Show 

Jimmy Dean Productions 

10 

(119) 

*Lawrence Welk Show 

Don Fedderson 

41 

(225) 

Let's Make a Deal 

Worldvision 

47 

(163) 

*Lorne Greene's Last of 

Y & R/Heritage 

33 

(37) 

the Wild 

Masquerade Party 

Fox TV 

22 

(22) 

Name That Tune 

Sandy Frank 

46 

(76) 

New Candid Camera 

Firestone 

43 

(105) 

*0ther People, Other Places 

J. Walter Thompson 

12 

(82) 

*Pollce Surgeon 

Ted Bates 

40 

(110) 

The Price In Right 

Viacom 

49 

(132) 

The Protectors 

ITC 

14 

(32) 

Salty the Sea Lion 

Fox TV 

15 

(15) 

♦Survival 

J. Walter Thompson 

14 

(83) 

To Tell The Truth 

Firestone 

22 

(137) 

Treasure Hunt 

Sandy Frank 

40 

(70) 

Truth or Consequences 

Metromedia Producers 

28 

(157) 

$25,000 Pyramid 

Viacom 

35 

(58) 

♦Untamed World 

Leo Burnett 

45 

(167) 

♦Walt 'Til Father Gets 

Rhodes 

28 

(38) 

Home 

What’s My Line 

Viacom 

10 

(69) 

♦Wild Kingdom 

Bozell & Jacobs 

48 

(189) 

Wild, Wild World of 

Time-Life 

41 

(101) 

Animals 

World At War 

Gottlleb/Taffner 

41 

(48) 


32/ Id., at 21 
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